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Chairman Nottingham, Vice Chairman Mulvey, Commissioner Buttrey, good morning.  Thank you for allowing me to speak to you today about the railroad industry’s common carrier obligations.  
This is an important and timely issue.  The fact that I am just the first of two Senators and a member of the House of Representatives from Oregon to speak this morning is an indication of how important this issue is to our state.  

The economic impact of an efficient rail system cannot be overstated.  Across America, diverse businesses rely on rail for timely, economical transport of goods.  An efficient transportation infrastructure is the lifeblood of our economy.  
In today’s environment of crumbling infrastructure and record-high fuel prices, we need more efficiency, not less.  And in general, that is what railroads provide.  Many railroads are reporting record profits, reinvesting in their infrastructure, and doing an excellent job of serving the American economy and the American people.

Unfortunately, we’re seeing several railroads reducing and restricting service, raising prices and putting the squeeze on shippers in an attempt to maximize profits.  This board is the last line of defense against this conduct, and you need to step in and protect the public. 
The actions of these companies run directly counter to their common carrier obligations.  
The law is plain on this point: Railroads have a duty to provide service upon reasonable request.   By law, a railroad may not refuse to provide service merely because to do so would be inconvenient or unprofitable. 

This common carrier obligation is critical to the equitable provision of rail service.  

Congress has charged you with a serious responsibility to the American people: to strictly and vigorously enforce the common carrier obligation.  Even as it changed almost every aspect of how railroads are regulated, the one constant was the common carrier obligation.  
As the Senate was debating the Staggers Act in 1980, Senator Kassebaum, who helped write the bill as a member of the Subcommittee on Surface Transportation, said “I would like to make it clear that the attitude of the Senate is that the (common carrier) obligation is critical and must be strictly enforced.”
But we now face a time where some railroads blatantly refuse to honor their legal obligations.

 Let me tell you how such refusals impact thousands of Oregonians.   
As you know, Rail America is a short line and regional rail service provider that, with its parent company Fortress Investment Group, currently owns and operates approximately 7,800 miles of rail lines in the United States and Canada.  One of the Rail America railroads, the Central Oregon & Pacific Railroad, or CORP, operates 439 miles of track, including the 136-mile Coos Bay Branch. 
Last September, with a mere day’s warning, CORP unexpectedly announced that it was embargoing its Coos Bay Branch Line between Coquille, Oregon and Vaughn, Oregon.  CORP said the embargo was due to unsafe tunnel conditions, conditions which were the result of lack of maintenance.  

The Coos Bay Branch Line is a critical link for Oregon’s entire southern coast, especially for industry and shippers and, with only one day’s notice of the shutdown, many companies and firms were left scrambling to find alternative ways to move their products and adjust operations.  The havoc caused by this shutdown continues, and it is hitting the rail dependent companies on the south coast especially hard due to the weakening national economy.  

For example, Roseburg Forest Products has already been hit with $1.5 million in additional shipping costs.  American Bridge is losing money and has been forced to abandon a planned expansion because of the embargo.  There are hundreds of examples, and I won’t spend all day recounting them.  The point here is that a region that can ill afford it is losing jobs.  

After significant pressure from elected officials in Oregon, CORP announced that it had a plan to fix and re-open the railroad.  Unfortunately, its plan was to demand $4.6 million each from Union Pacific railroad, the Oregon Department of Transportation, the Port of Coos Bay and the shippers.  This money, way more than is required to repair the tunnels, would be used to upgrade the entire branch line.

In addition, shippers such as Southport Forest Products, which ships 70 percent of its product on this line, were asked to pay $204 more per carload and, along with three other shippers, to guarantee that they would move at least 4,600 carloads annually for five years.  
CORP also demanded that the state of Oregon pay an annual fee to keep the railroad running.

These demands would seem to indicate that CORP and its parent company, Fortress Investment Group, were broke and simply couldn’t afford the investment in infrastructure needed to improve the railroad.  However, at the same time it was demanding an operating subsidy from the state of Oregon, Fortress loaned $24 million to Michael Jackson for his Neverland Ranch.    
With the money they loaned to Jackson for Neverland Ranch, they could have upgraded the entire 136 miles of track to pristine condition and protected jobs for thousands of workers and their families by making transportation available, attractive and affordable for businesses along the line.  This would have been in keeping with their public trust and their common carrier obligation.

Its financing of Michael Jackson’s property, however, has made it clear that Fortress and CORP are in their own Neverland – a world where others pay for their business’s long-term infrastructure investments and the government directly subsidizes their business operations. Who wouldn’t want to get a deal like that if they could get away with it?
CORP has also begun using similar business practices, apparently designed to maximize profits even if they leave behind ghost towns, on its Siskiyou line.  There, CORP reduced service to a trickle and has asked shippers to pay rates 250 percent to 350 percent higher than they currently pay.  

If the shippers don’t agree to the rate hikes, CORP has said it may simply stop operating this line.  If the line is closed, the impact to agricultural shippers is obvious: freshness and quality of produce will be affected, customer expectations won’t be met, and profits will be dramatically reduced.
CORP claims that these incredibly high rates are to pay for $5 million in repairs to the rail system.  But it is unfair, and I would argue illegal, for a railroad to require its customers to essentially pay outright for long-term capital improvements.  Those are investments that should be recovered by the business owner over the life of the asset, which is nearly 50 years for most railroad infrastructure.

I have written to you about CORP’s actions, and I am pleased that the Board has been investigating and is taking action.  I applaud the Board’s recent finding that CORP must now show why their actions on the Coos Bay line don’t add up to unlawful abandonment.  I’ll be watching very closely for their response.  I hope that the Board will also investigate CORP’s actions along the Siskiyou line.  

But I discuss these examples not just to highlight the kinds of business practices that extract profits and leave behind empty shells of once-vibrant communities, but also to point out that some railroads are using embargos and the threat of embargos to subvert their common carrier obligations under the law.
The Board must do everything in its power to enforce the common carrier obligation and keep railroad lines, particularly short lines, open.  Short line railroads save shippers 20 percent to 50 percent compared to truck transportation.  They also take 30 million truckloads per year off the highway, saving an estimated $1.3 billion per year in highway damage costs.  And compared to trucking, short line railroads save 356 million gallons of fuel each year.
Railroads face a lot of pressure to maximize profits.  And I want them to be profitable.  But I also want the shippers on their lines to have service. 
However, in some cases, a desire for faster and bigger short-term profits has led some railroads to push aside long-term investing, like maintenance of the rail beds.  When a railroad makes this choice, they can not use it as an excuse to extort their customers by threatening to withhold service.

Companies like Rail America act as if their only options are to force shippers to pay for infrastructure improvements or to close the line.  But another clear alternative is to improve service and grow their business.

America’s railroads - and everyone else - won’t win if this becomes like Monopoly, with lots of players going bankrupt.  Instead, rail companies have to look at shippers as partners in creating economic opportunities.

When short lines work cooperatively with shippers and communities, rather then scaring them into abandoning rail, they find that opportunities for growth exist everywhere.

The Port of Coos Bay, for example, may provide more freight if cargo vessel operators are assured they can move the freight via rail once it’s offloaded.  

There’s a symbiotic relationship here – affordable pricing and reliable scheduling attract shippers.  The current shipping picture isn’t static and it isn’t permanent.  But providers and shippers must cooperate in order to improve market opportunities and grow demand for rail.

The common carrier obligation is a vital protection for shippers who rely on regularly scheduled, reasonably priced transport.  I think it’s important to note that providing rail service is not a get-rich-quick proposition.  It is a public trust.  
Railroads have long been considered to have public obligations, owing something more to the public than just the company’s own business concerns.  As such, railroad companies have to take into account not only the bottom line of the company today, but also the repercussions of the local and national economy of both today and tomorrow when they make operational decisions. 
I appreciate the Board’s decision to hold these hearings.  A robust economy depends on a robust infrastructure that includes reliable rail service.  A decline in long-term investment will result in spiraling economic decline.  
I ask that you consider the Coos Bay line embargo as a signal that such a decline may be around the bend.  And I ask you to use your power to ensure that railroads are performing their obligation to invest in their long-term needs.  Thank you.
